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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS

IN THE MATTER OF:

RICHARD P. LOTFY
SHARI D. LOTFY,
Debtors CHAPTER 13
CASE NO. 08-40106

RICHARD P. LOTFY
SHARI D. LOTFY,
Plaintiffs

V.

MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC.

and

INDYMAC BANK, FSB
Defendants

ADVERSARY PROCEEDING
CASE NO.

COMPLAINT TO AVOID TRANSFER OF REAL PROPERTY
TO THE HONORABLE JUDGE JOEL B. ROSENTHAL:

Now comes the Debtors, by and through their cduRsesaleen J. Clayton, who hereby
submits this Complaint to Avoid the Transfer of Reaperty as the statutory requirements
regarding Foreclosure under a Power of Sale, potsaaV.G.L. ch. 244, 814, were defective.

In support of this Complaint, attorney for the Db respectfully represent as follows:

1. On January 14, 2008, (the “Petition Date”), the toebfiled a voluntary petition

in the United States Bankruptcy Court for the Wigsigistrict of Massachusetts
under Chapter 13 of the Bankruptcy Code.

2. The Court therefore has jurisdiction over this mapursuant to 28 U.S.C. §1334.

This proceeding is a core proceeding. An adverngargeeding is required by
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M.L.B.R. 7001. This Court has jurisdiction to enaefinal judgment. Venue of
this action is appropriate based on the underlipgxgkruptcy case.
PARTIES

3. Richard P. Lotfy and Shari D. Lotfy, the DebtorsiRtiffs (hereinafter “Lotfys”)
are natural persons residing in Worcester CountylatHazel Street, Uxbridge,
Massachusetts.

4, Mortgage Electronic Registration Systems, Inc. émafter “MERS”) is a
corporation organized under the laws of Delawarkdwing business in the
Commonwealth of Massachusetts. Upon informatiahlalief, its mailing
address is P.O. Box 2026, Flint, Michigan, 4820260

5. IndyMac Bank, FSB (hereinafter “IndyMac”), is a &dlly chartered savings
bank doing business in the Commonwealth of Massstts: Upon information
and belief, IndyMac’s corporate office is located. 85 North Lake Avenue,
Pasadena, California, 91101.

FACTUAL ALLEGATIONS

6. Debtors purchased the property located at 145 Hetreét, Uxbridge, Worcester
County, Massachusetts on May 16, 2006.

7. On the same date, Debtors executed two loan agreerioe the purchase price.
The first was with MERS/IndyMac in the amount o0$3000.00. The second
was also with MERS/IndyMac in the amount of $75,000

8. Contemporaneously with the execution of the loale@gents, Debtors gave a
security interest in the property to MERS/IndyMac.

9. The first security interest securing the $300,0000@n was recorded with the
Worcester County Registry of Deeds on May 16, 2@dfok 38967, Page 279.

10. The second security interest securing the $75,0004h was recorded with the
Worcester County Registry of Deeds on May 16, 2@dfok 38967, Page 303.

11. The Debtors subsequently defaulted on their lodigatiions.

12. On June 15, 2007 a Complaint for authority to ftrse on the fist mortgage was

executed.
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13.

14.

15.

16.

17.

18.

19.
20.
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Said Complaint was filed with the Massachusettsdl@ourt on July 7, 2007 by
IndyMac Bank, FSB as Trustee under the ServicimgRooling Agreement
Series BSALTA 2006-4.
On August 8, 2007, a foreclosure sale occurrechermptoperty and a Certificate
of Entry was recorded with the Worcester Countyigegof Deeds on December
10, 2007 in Book 42172, Page 26.
On November 5, 2007, a Foreclosure Deed was excbytErika Johnson-Seck,
Vice President of IndyMac Bank, FSB as Trustee utiue Servicing and Pooling
Agreement Series BSALTA 2006-4 transferring theperty to IndyMac Bank,
FSB as Trustee under the Servicing and Pooling égest Series BSALTA
2006-4.
Said Foreclosure Deed was recorded with the Warc€xiunty Registry of
Deeds on December 10, 2007 in Book 42172, Page 27.
On July 20, 2007 an Assignment of Mortgage waseecfrom MERS, as
nominee for IndyMac assigning the Mortgage secuttiegreal property located at
145 Hazel Street, Uxbridge, Worcester County, Masssetts to IndyMac Bank,
FSB as Trustee under the Servicing and Pooling é&gest Series BSALTA
2006-4.
The Assignment of Mortgage was recorded with thed&ster County Registry
of Deeds on December 10, 2007 in Book 42172, Page 2

CLAIMS

COUNT |

Violation of M.G.L. ch. 244

The allegations of Paragraph 1-18 are incorporiageelin as if fully set forth.

Massachusetts General Laws, chapter 244, 814 m®widpertinent part that

“... The mortgagee or person having his estate in titeri@ortgaged, or a person
authorized by the power of sale, or the attorndy duthorized by a writing
under seal, or the legal guardian or conservatsuoli mortgagee or person
acting in the name of such mortgagee or person, omon breach of condition
and without action, do all the acts authorizedeguired by the power!..
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21.

22.

23.

24,
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The general rule is that conditions precedentécettecution of a power of sale
must be strictly complied with. McGreevey v. Cleatbwn Five Cents Sav. Bank
(1936) 294 Mass 480.

Debtors contend that Defendants failed to compth @.L. c. 244, 814, because

the actual owner of the Note/Mortgagee was noptrey that actually foreclosed
on the property.

Debtor contends it is reasonable to interpret theite to require the proper party,
the holder of the Note/Mortgagee, to forecloseh@nrhortgage.
COUNT I1
Violation of 8548 U.S.C. as Fraudulent Conveyance
The allegations of Paragraph 1-23 are incorporiageelin as if fully set forth.

WHEREFORE, the Debtor prays that this Court enteDeder to:

1.
2.

Assume jurisdiction of this case;

Order that:
a. The foreclosure sale of Debtors’ residence be idatdd; and
b. Defendants take all necessary steps to refledhtladidation of the sale;

Award costs and reasonable attorney’s fees; and

Grant any other relief which this Court deemsassary and proper.

Respectfully submitted,
The Debtors,

By his Attorney
Rosaleen J. Clayton

/s/ Rosaleen J. Clayton
BBO 652132

319A Southbridge Street
Auburn, MA 01501

(508) 832-9006

(508) 832-9112 (facsimile)
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B104 (FORM 104) (08/07)
- ADVERSARY PROCEEDING COVER SHEET | ADVERSARY PROCEEDING NUMBER
.  (InstructionsonReverse) | (CoutUseOnly)
PLAINTIFFS ﬂ\\ hoocde P Lotda DEFEl;D?NSTsT/mC

S (:’ﬁw( P LC\J‘\‘“A@ ka, MNe &= i

Torcko NG Bonk | FSe

ATTORNEYS (Firm Name, Address, and Telephone No.) | ATTORNEYS (If Known)
‘\OBC\.\L}LQJC T . Cﬁ\ %xfg\%og
CAOLATON Lard  Orce 2 , o~
2 ;%\SQUC\“‘(\\D (idhqe Sy , ninow ™
Oubuicn, rrce OvsOL . S0E B32-900L0

PARTY (Check One Box Only) PARTY (Check One Box Only)

i Debtor o U.S. Trustee/Bankruptcy Admin 0 Debtor 0 U.S. Trustee/Bankruptcy Admin
o Creditor o Other 4 Creditor O Other

o Trustee D Trustee

CAUSE OF ACTION (WRITE A BRIEF STATEMENT OF CAUSE OF ACTION, INCLUDING ALL U.S. STATUTES INVOLVED)
Comup G NE oy T biyors AN Possesyian 1O avoid oo

Acovnsbos af Propes vy DU NG T Faore chosur< soly,

NATURE OF SUIT

(Number up to five (5) boxes starting with lead cause of action as 1, first alternative cause as 2, second alternative cause as 3; etc.)

FRBP 7001(1) - Recovery of Money/Property FRBP 7001(6) — Dischargeability (continued)
11-Recovery of money/property - §542 turnover of property O 61-Dischargeability - §523(a)(5), domestic support
12-Recovery of money/property - §547 preference g 68-Dischargeability - §523(a)(6), willful and malicious injury
\Q 13-Recovery of money/property - §548 fraudulent transfer : D 63-Dischargeability - §523(a)(8), student loan
14-Recovery of money/property - other D 64-Dischargeability - §523(a)(15), divorce or separation obligation

(other than domestic support)
FRBP 7001(2) — Validity, Priority or Extent of Lien

21-Validity, priority or extent of lien or other interest in property

65-Dischargeability - other

FRBP 7001(7) - Injunctive Relief

FRBP 7001(3) - Approval of Sale of Property 71-Injunctive relief — imposition of stay

31-Approval of sale of property of estate and of a co-owner - §363(h) O 72-Injunctive relief - other

FRBP 7001(4) — Objection/Revocation of Discharge
41-Objection / revocation of discharge - §727(c),(d),(e)

FRBP 7001(8) Subordination of Claim or Interest
81-Subordination of claim or interest

FRBP 7001(5) — Revocation of Confirmation
51-Revocation of confirmation

FRBP 7001(9) Declaratory Judgment
91-Declaratory judgment

FRB? 7001(6) _-_DiSd hargeability o i FRBP 7001(10) Determination of Removed Action
D 66-Dischargeability - §523(a)(1),(14),(14A) priority tax claims 01-Determination of removed claim or cause
l:l 62-Dischargeability - §523(a)(2), false pretenses, false representation,
actual fraud Other
] 67-Dischargeability - §523(a)(4), fraud as fiduciary, embezzlement, larceny Ll SS-SIPA Case — 15 U.S.C. §§78aaa et.seq.
(continued next column) [:l 02-Other (e.g. other actions that would have been brought in state court
il unrelated to bankruptey case)

‘g, Check if this case involves a substantive issue of state law O Check if this is asserted to be a class action under FRCP 23

o Check if a jury trial is demanded in complaint Demand $ L

Other Relief Sought Toewo i dlorman &\3 QCNQ Clos WL sole 0nd Sthe o SHChier
o Ao ter cainody SHhroug Ol DTS C QUL 4 Prowess.
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_  BANKRUPTCY CASE IN WHICH THIS ADVERSARY I’ROCEEDING ARISES

N E OF DEBTOR BANKRUPTCY CASE NO.
Nicddocd P Latly e Shac ™ Lo OV -y iOle
DISTRICT IN WHICH CASE IS PENDING DIVISION OFFICE NAME OF JUDGE

i \_’){}\ Sbc\( hOoSe TVS PSS NY Y w

. RELATED ADVERSARY PROCEEDING dE ANY)

PLAINTIFF DEFENDANT ADVERSARY

PROCEEDING NO.
DISTRICT IN WHICH ADVERSARY IS PENDING DIVISION OFFICE NAME OF JUDGE
SIGNATURE-OF ATTORNEY (OR PLAINTIFF)

OS O\MQ»/Ma/' CL}LQL/ FQ—

DATE PRINT NAME OF ATTORNEY (OR PLAINTIFF)

513 0%C /&2(‘)3&_14 PRSI QO\)\/\”}-@/‘)

INSTRUCTIONS

The filing of a bankruptcy case creates an "estate” under the jurisdiction of the bankruptcy court which consists of
all of the property of the debtor, wherever that property is located. Because the bankruptcy estate is so extensive and the
jurisdiction of the court so broad, there may be lawsuits over the property or property rights of the estate. There also may be
lawsuits concerning the debtor’s discharge. If such a lawsuit is filed in a bankruptcy court, it is called an adversary
proceeding.

A party filing an adversary proceeding must also must complete and file Form 104, the Adversary Proceeding Cover
Sheet, unless the party files the adversary proceeding electronically through the court’s Case Management/Electronic Case
Filing system (CM/ECF). (CM/ECF captures the information on Form 104 as part of the filing process.) When completed,
the cover sheet summarizes basic information on the adversary proceeding. The clerk of court needs the information to
process the adversary proceeding and prepare required statistical reports on court activity.

The cover sheet and the information contained on it do not replace or supplement the filing and service of pleadings
or other papers as required by law, the Bankruptey Rules, or the local rules of court. The cover sheet, which is largely self-
explanatory, must be completed by the plaintiff’s attorney (or by the plaintiff if the plaintiff is not represented by an
attorney). A separate cover sheet must be submitted to the clerk for each complaint filed.

Plaintiffs and Defendants. Give the names of the plaintiffs and defendants exactly as they appear on the complaint.
Attorneys. Give the names and addresses of the attorneys, if known.

Party. Check the most appropriate box in the first column for the plaintiffs and the second column for the defendants.
Demand. Enter the dollar amount being demanded in the complaint.

Signature. This cover sheet must be signed by the attorney of record in the box on the second page of the form. If the

plaintiff is represented by a law firm, a member of the firm must sign. If the plaintiff is pro se, that is, not represented by an
attorney, the plaintiff must sign.




