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JESUS S. GUZMAN and JOANN B.
GUZMAN,

IN THE COUNTY COURT AT LAW

Plaintiffs

§
§
§
v. g

OCWEN FEDERAL BANK, FSB, § NUMBER Z >
LASALLE NATIONAL BANK, AS §
TRUSTEE, ITS SUCCESSORS AND §
ASSIGNS, SALOMON BROTHERS
REALTY, CAROLYN TAYLOR, §
INDIVIDUALLY, AND AS §
SUBSTITUTE TRUSTEE, HUGHES, §
WATERS & ASKANASE, L.L.P. and §
THE HONORABLE LARRY G. COX, §

§

NUECES COUNTY, TEXAS
Defendants.

PLAINTIFFS’ ORIGINAL PETITION AND APPLICATION
FOR TEMPORARY AND PERMANENT INJUNCTION
AND APPLICATION FOR TEMPORARY RESTRAINING ORDER

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COME, JESUS S. GUZMAN and JOANN B. GUZMAN (herein collectively referred
to as “Plaintiffs” or the “Guzmans”), Plaintiffs herein, and file this, their Original P{tition and
Application for Temporary and Permanent Injunctien and Application for Temporary Restraining
Order complaining of OCWEN FEDERAL BANK, FSB, LASALLE NATIONAL BANK,AS —
TRUSTEE, ITS SUCCESSORS AND ASSIGNS, SALOMON BROTHERS REALTY,

CAROLYN TAYLOR, INDIVIDUALLY, AND AS SUBSTITUTE TRUSTEE, and HUGHES;

WATERS & ASKANASE, L.L.P. (hereinafter collectively referred to as “Defendants”) and T

=l
HONORABLE LARRY G. COX and would show the Court as follows: 85
~D ;:3' >
.t Q > Ve
0
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I.

DISCOYVERY CONTROL PLAN.

1. The nature of this cause is such that discovery should be conducted under Discovery

Control Plan — Level 2, pursuant to Tex.R.Civ.P. 190.2.
IL
PARTIES.

2. Plaintiff JESUS S. GUZMAN (hereinafter “Mr. Guzman”) is an individual who
resides at 8742 Ridgefront, San Antonio, Bexar County, Texas 78250.

3. Plaintiff JOANN B. GUZMAN (hereinafter “Mrs. Guzman”) is an individual who
resides at 8742 Ridgefront, San Antonio, Bexar County, Texas 78250.

4. Defendant OCWEN FEDERAL BANK FSB is a federal savings bank organized and
doing business under the laws under the United States of America and may be served with citation in
this action by serving its C.E.O., William C. Erbey, at 1675 Palm Beach Lakes Boulevard, Suite
1000, West Palm Beach, Florida 33401-2129 by certified mail, return receipt requested.

5. Defendant LASALLE NATIONAL BANK, AS TRUSTEE, ITS SUCCESSORS
AND ASSIGNS is a national bank organized and doing business under the laws under the United
States of America and may be served with citation in this action by serving its C.E.O., Norman
Bobins, at 135 South LaSalle Street, Suite 425, Chicago, Illinois 60603 by certified mail, return

receipt requested.
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6. Defendant SALOMON BROTHERS REALTY CORPORATION is a foreign
business corporation doing business in the State of Texas and may be served with citation in this
action by serving its registered agent, CT Corporation System, at 350 North St. Paul Street, Dallas,
Texas 75201.

7. Defendant CAROLYN TAYLOR, INDIVIDUALLY, AND AS SUBSTITUTE
TRUSTEE, is an individual employed as an attorney with Defendant HUGHES, WATERS &
ASKANASE, L.L.P., and may be served with citation at 1415 Louisiana, 37® Floor, Houston, Texas

77002-7354.

8. Defendant HUGHES, WATERS & AKANASE, L.L.P. is a business organization
duly existing under the laws of the State of Texas, and can be served with citation at 1415 Louisiana,
37" Floor, Houston, Texas 77002-7354.

9. LARRY G. COX s a Justice of the Peace in Precinct 2-2, Nueces County Texas, and
can be served with citation at said Precinct located at 10110 Compton Road, Corpus Christi, Texas
78480-1200.

L.

Jurisdiction and Venue.

10.  This Court has jurisdiction over Defendants Ocwen Bank, LaSalle National Bank, and
Salomon Brothers Realty by virtue of the fact that they own property in the State of Texas, do
business in the State of Texas, including owning and servicing of loans, which necessarily involves
contracting with Texas residents by mail or otherwise when at least one of the parties is to perform

the contract in Texas. Further, such Defendants have committed the torts as set forth hereinbelow in
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whole or in part in Texas. Such Defendants are foreign entities engaged in business in Texas.
Defendant Carolyn Taylor is a resident of the State of Texas and, therefore, subject to personal
jurisdiction. Defendants Hughes, Waters & Askanase, L.L.P. is a law firm existing under the laws of
the State of Texas, which has its headquarters in Texas and does business in Texas, and is therefore
subject to personal jurisdiction.

11.  Venue is proper in Nueces County, Texas, as the suit involves recovery of real
property and removal of encumbrance on real property located in Nueces County, Texas. Venue is
proper under Tex. Civ. Prac. & Rem. Code Ann. Art. 15.002(a)(1) as Nueces County is where all or
a substantial part of the events or omissions occurred, including the wrongful foreclosure sale
describe below. Venue is also proper as to all of the Defendants under Tex. Civ. Prac. & Rem. Code
Ann. Art. 15.005, as the claims or actions against each of them arose out of the same transaction or
occurrence, or series of transactions or occurrences.

Iv.

Statement of Facts.

12.  Mr. and Mrs. Guzman purchased a home at 5206 Millwood, Corpus Christi, Nueces
County, Texas, on or about January 15, 1990 (the “Property”). They financed the purchase through
Mortgage Creditcorp, Inc., granting a Deed of Trust lien dated on or about January 15, 1990, and
recorded in Volume 2376, Page 435 of the Deed of Trust Records of Nueces County, Texas (the
“Deed of Trust”). The original Trustee was William A. Whittle. During the year 1992, Mr. Guzman
lost his job and was unable to make his mortgage payments. The mortgage with Mortgage

Creditcorp, Inc. was a loan guaranteed by the United States Department of Housing and Urban

P:\kmcelwain\wpdocs\Guzman\Pleadings\Petition.doc 4
File No. 369.000}



Development (“HUD”). Accordingly, when Mr. Guzman was unable to make his payments, he
contacted HUD and received a Forbearance Agreement (the “Forbearance Agreement”) whereby the
delinquent amount owed would be paid over a period of years by increasing the monthly payment on
the mortgage. The original Forbearance Agreement was signed on or about January 12, 1993, and
the Guzmans proceeded to make their regular monthly payments called for by the original
Promissory Note, as well as an extra amount to pay the arrearage pursuant to the terms of the
Forbearance Agreement.

13.  Once the Forbearance Agreement was in place and the Guzmans were making their
regular mortgage payment and the forbearance payment HUD re-transferred the mortgage to
Defendant Salomon Brothers Realty (hereinafter “Salomon Brothers™). This occurred in or around
September 199& Salomon Brothers contracted with Ocwen Federal Bank, FSB (hereinafter “Ocwen
Bank™) to service the said loan.

14.  The assignment from HUD to Ocwen Bank recited that Ocwen Bank was bound by
the terms of the Forbearance Agreement.

15. On two occasions, Ocwen Bank, on behalf of Salomon Brothers, sent the Guzmans
new Forbearance Agreements in which the forbearance payment was raised. The Guzmans
voluntarily paid the additional amount. On or about February 1998, the Guzmans were making a
regular monthly payment of $949.72, even though the payment stated in the original Note was
$747.00, and the Guzmans had been making extra payments since 1993.

16.  On numerous occasions, Ocwen sent the Guzmans notices that they were in default

and that the forbearance amount exceeded $10,000.00. The Guzmans were surprised by this, given
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that their forbearance payments should have already paid off the arrearage. They hired Richard
Halter, an attorney in San Antonio, to request an accounting and an explanation from Ocwen Bank.
No such explanation was received. No accounting has ever been received by the Guzmans showing
the application of the additional payments to the forbearance amount. The Guzmans tried numerous
times to get an accounting from either HUD or Ocwen Bank, with no success. Ocwen Bank
continued to accept the regular monthly payment of $949.72 until August 2002, when it refused
further payments.

17.  The original arrearage for which the Guzmans signed a Forbearance Agreement with
HUD was less than Five Thousand Dollars ($5,000.00). The arrearage has been paid by the
additional monthly payments made by the Guzmans or on their behalf. Nevertheless, Ocwen Bank
continues to insist that more than Ten Thousand Dollars ($10,000.00) is still owed on the arrearage.
They have refused to give an accounting after numerous requests by the Guzmans and by two
different law firms on their behalf. Ocwen has also failed to give credit for payments made. Further,
Ocwen has represented that the arrearage has a different balance at different times and has failed to
give payoff quotes that would enable to Guzmans to sell their home or move their loan.

18.  Recently, the Guzmans’ attorney requested verification of the debt. Three months
later, Defendants Carolyn Taylor and Hughes, Waters & Askanase wrote back representing that the
unpaid principal balance of the Guzmans’ Note was Sixty-Four Thousand, Fifty and 52/100 Dollars
($64,050.52), and that the loan was due for June 1, 2002. They represented further that Salomon
Brothers was the owner of the Note and that Ocwen Bank was the servicer. With that information,

the Guzmans agreed with their tenants to sell the house for the amount of the principal balance plus
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the arrearage, which they estimated to total about Seventy-Two Thousand Dollars ($72,000.00). The
tenants were approved for a mortgage. The Guzmans’ attorney wrote Defendants Carolyn Taylor
and Hughes, Waters & Askanase and requested a payoff that could be taken to the title company for
closing. Some two weeks later, Defendants Carolyn Taylor and Hughes, Waters & Askanase faxed a
payoff at 3:30 p.m. in the afternoon on February 28, 2003, stating a payoff amount of Eighty-Five
Thousand, Seven Hundred Fifty-Four and 97/100 Dollars ($85,754.97) that was only good for the
next 1 %2 hours. In essence, Defendants Carolyn Taylor and Hughes, Waters & Askanase increased
the payoff by some Thirteen Thousand Dollars ($13,000.00) without explanation and gave the
Guzmans only an hour and a half to make the payoff and close their sale to their tenants. This made
it impossible and was unconscionable.

19.  The Guzmans continued to try to request a payoff through telephone calls to
Defendant Carolyn Taylor, to no avail.

20.  Even though Carolyn Taylor had dealt with the Guzmans’ attorney and had sent the
verification of the debt to the Guzmans in care of the Guzmans’ attorney, she proceeded to issue
foreclosure notices for the April 2003 foreclosure sale without sending a copy of such notices to the
Guzmans’ attorney. This violated the Texas State Bar Rules of Professional Conduct.

21.  Further, even though Defendant Carolyn Taylor knew that the Guzmans had a
different address, and even though Ocwen Federal Bank had received correspondence showing that
address, the foreclosure notices were sent to the Property, and never received by the Guzmans.

22.  Asaresult, and on information and belief, a foreclosure sale was held and Defendant
LaSalle National Bank became the alleged purchaser at that foreclosure sale.
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23.  Defendant LaSalle National Bank then instituted a forcible detainer action against
Jesus Guzman and all occupants in the Justice of the Peace Court in Nueces County, Texas, and was
assigned the Honorable Larry G. Cox as Justice.

24.  Once the tenants received the notice and forwarded it to the Guzmans, the Guzmans
found out for the first time that there had been an attempted foreclosure of their home and that their
tenants were about to be evicted. The Guzmans requested that they be allowed to sell the home to

the tenants and that the attempted foreclosure be undone, to no avail, leaving them with no option

but to file this lawsuit.
V.
Causes of Action.

A. Wrongful Foreclosure.

25.  Plaintiffs reurge the allegations of paragraphs 12 through 24. Plaintiffs further show
that Defendants committed wrongful foreclosure by virtue of the following actions:
(a) Defendants failed to notify Plaintiffs at their last known address of the
foreclosure sale, even though they were aware that Plaintiffs moved to San
Antonio;
(b)  Defendants failed to notify Plaintiffs’ law firm of the foreclosure sale, even
though such firm had been representing Plaintiffs and had requested

verification of the debt on behalf of Plaintiffs;
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(©)

(d

Defendants misrepresented the identity of the holder of the Note and, on
information and belief, the wrong entity posted notice and foreclosed on the
property; and

The Trustee, Carolyn Taylor, violated the State Bar of Texas Rules of
Professional Conduct (the “Code of Ethics”) by contacting the Plaintiffs
directly when she knew they were represented by an attorney, and by failing

to send a copy of the foreclosure notice to the attorney.

26.  The Property is worth at least Forty Thousand Dollars ($40,000.00) more than what

Plaintiffs owed. Consequently, Plaintiffs suffered damages in such amount and seek that amount

from Defendants. Alternatively, Plaintiffs request that the sale be set aside and that they recover title

to the Property free and clear of any lien by Defendants and seek cancellation of the debt.

B. Breach of Contract.

27.  Plaintiffs reurge the allegations of paragraphs 11 through 25. Plaintiffs would further

show that Defendants breached their contract with Plaintiffs in the following manner:

(a)

(b)
(c)

(d)

Defendants misapplied or otherwise failed properly to apply payments
Plaintiffs made on their loan;

Defendants misrepresented the balance due on the Forbearance Agreement;
Defendants failed to accept payments and then pretended that the lack of
payments was a default;

Defendants failed to comply with the contractual notice provisions in the

Deed of Trust; and
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()  Defendants failed to give a payoff quote when requested by Plaintiffs, thereby
causing Plaintiffs to lose a sale of the property.

28.  Plaintiffs have been damaged by the Defendants breaches in at least as much as
Plaintiffs’ equity in the property, which exceeded the minimum jurisdictional limits of this Court.
C. Negligence.

29.  Plaintiffs reurge the allegations of paragraphs 12 through 28. Plaintiffs would show
that Defendants occupied a position of trust as to Plaintiffs, whether as Trustees, Substitute Trustees,
or as holder of the Note secured by the Deed of Trust. Defendants Carolyn Taylor, individually and
as Trustee, and Hughes, Waters & Askanase also owed a duty based upon their position as attorneys
to live up to the State Bar Rules of Professional Conduct (the “Code of Ethics”) and notify the
Plaintiffs’ attorneys when taking the severe action of posting the Property for foreclosure and
carrying through with a foreclosure on it. Defendants breached the duty owed to Plaintiffs, as set
forth above, including by taking the following actions:

(a) Sending Foreclosure Notices and other legal notices without sending a copy
to Plaintiffs at their last known address;

(b) Sending Foreclosure Notices and other legal notices without sending a copy
to Plaintiffs’ attorney; and

(c) Failing to comply with the statutory and common law requirements regarding
verification of the debt, contact with the debtor, etc.

30.  Defendants’ breach of such duties proximately caused the Plaintiffs injury in that as a

direct result of Defendants’ actions and inactions, Plaintiffs have suffered a foreclosure of their
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